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RECENT CASES 



Bills and Notes — Negotiability — Provision for Attorney's Fees. — 
Mackintosh v. Gibbs et al., 80 Atl., 554 (N. J.). — Held, that the negotia- 
bility of a note is not affected by a stipulation that, on suit or employment 
of an attorney to enforce it, an additional sum of six per cent, on princi- 
pal and interest shall be paid as attorney's fees. 

Courts and text-writers are one in declaring that a note, in order to 
be negotiable, must be certain in amount. Parsons v. Jackson, 99 U. S., 
434; Phila. Bank v. Newkirk, 2 Miles (Penn.), 442; Story on Bills §§42-45; 
1 Parsons' Notes and Bills, 37. Taking the ground that prior to the 
maturity of the note, and while it is current in the business world, the 
provision is inoperative, and that it is sufficient if the amount is certain 
which will discharge the note if paid when due, courts have repeatedly 
held that such a provision is not fatal to the negotiability of the note. 
Gehlbach v. Carlinville Nat. Bank, 83 111., 129 ; Shenandoah Nat. Bank v. 
Marsh. 89 la., 273; Schlesinger v. Arline, 31 Fed., 648. The courts which 
oppose this doctrine do so on the ground that such stipulations defeat the 
essential requisite of negotiability — definiteness of amount payable. First 
Nat. Bank v. Larsen, 60 Wis., 206; Roads v. Webb, 91 Me., 406; Amer. 
Mach. Co. v. Druge, 82 Ver., 476. In Woods v. North, 84 Penn., 409, a note 
of this character was declared non-negotiable, though the sum to be used 
for attorney's fees was fixed and certain. And yet there are a number of 
states holding such notes negotiable even though the amount to be col- 
lected is indicated only by such indefinite words as "costs for collection", 
"reasonable attorney's fees", etc. Montgomery v. Crossthwait, 90 Ala., 
553; Goar v. Louisville Banking Co., 74 Ky., 180; Stoneman v. Pyle, 35 
Ind., 103. 

Carriers — Ejection of Passenger — Invalid Ticket — Form of Action 
for Wrongful Ejection. — Baltimore and Ohio R. Co. v. Thornton, 188 
Fed., 868. — Held, a passenger who without fault on his part, but through 
the mistake or negligence of an agent of a railroad company, has been 
given an invalid ticket, and in consequence is ejected from a train for 
which he has paid fare, may recover damages therefore from the company, 
whether the action is on the contract or in tort. 

There is a radical conflict of authority as to form of action of a 
passenger ejected from a train because of invalid or insufficient ticket. 
Some courts hold that a passenger's only remedy for negligence of the 
ticket agent is by an action for breach of contract. McKay v. Ohio River 
R. Co., 34 W. Va., 65 ; 'Lexington & E. R. Co. v. Lyons, 104 Kentucky, 23 ; 
Peabody v. Oregon R. & Nav. Co., 21 Ore., 121. But the weight of 
authority is, as in the principal case, that when the passenger acted in 
good faith and is without fault, he may sue the carrier for agent's mis- 
take either in tort or on contract. Ellestvorth v. Chicago, etc., R. Co., 95 
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la., 98; Louisville, etc., R. Co. v. Gaines, 99 Ky., 411 ; Chicago, etc., R. Co. 
v. Spirk, 51 Nebr., 167 ; Trice v. Chesapeake, etc., R. Co., 40 W. Va., 271 ; 
Lake Erie, etc. R. Co. v. Fix, 88 Ind., 381. However, when plaintiff has 
himself been at fault tort action is denied. Dietrich v. Pa. R. Co., 71 Pa., 
433; Chicago, B. & Q. R. Co. v. Griffin, 68 111., 499. 



Constitutional Law — Due Process of Law — Regulation of Trading 
Stamp Business.— State v. Gaspare et al., 80 Atl., 606 (Md.). — Held, a 
corporation engaged in supplying trading stamps for use by merchants to 
increase their business, and engaged in redeeming the stamps supplied by 
merchants to their customers on presentation, is engaged in a lawful 
business, and, to justify the state in regulating it, it must appear that the 
interests of the public generally require legislative interference, and the 
means are reasonably necessary to the purpose and not unduly oppressive, 
or the regulations will be repugnant to the Fourteenth Amendment of the 
Federal Constitution. 

The great current of authority supports the trading stamp business; 
that, when honestly conducted, it involves no element of chance, uncer- 
tainty, or contingency such as to render it obnoxious or dangerous to the 
public welfare. Commonwealth v. Sisson, 178 Mass., 578; Humes v. Little 
Rock, 138 Fed., 992; Hewin v. Atlanta, 121 Ga., 723; Winston v. Hudson, 
135 N. C, 286; Contra, Lansburg v. District of Columbia, 11 App. D. C, 
512. It makes no difference whether the stamps are redeemable by the 
selling merchants or third party. State v. Dodge, 76 Vt, 197. But if 
stamps are redeemable in articles of unknown or uncertain value, then 
the legislative regulation is valid. Dunn v. People, 40 111., 465. Further- 
more, most courts hold that legislative attempts to regulate this 
business by means of license taxes, as in the case of questionable 
enterprises, are unconstitutional. Ex parte McKenna, 126 Cal., 429; Ex 
parte Hutchinson, 137 Fed., 949; Montgomery v. Kelly, 142 Ala., 552. A 
few states, however, hold such legislation constitutional. Fleetwood v. 
Read, 21 Wash., 547; Humes v. Ft. Smith, 93 Fed., 857. And in Canada 
a similar doctrine has been expressed. Wilder v. Quebec, Rap. Jud. 
Quebec, 25, C. S., 128. 

Fish — Constitutional and Statutory Provisions. — State v. Kofines; 
80 Atl., 432, (R. 1.).— Held, that Pub. Laws 1909, c. 437, par. 1, prohibit- 
ing any person from taking any lobster from the waters of the state, or 
maintaining any pot or contrivance to take lobsters, unless licensed to do 
so, and section 2, authorizing the commissioners of inland fisheries to 
grant or refuse licenses to such citizens of the state as have resided 
therein for at least one year as they may think proper, subject to revoca- 
tion on violation of any of the provisions of the act, are within the police 
powers of the state, and do not, either as to citizens of the state or aliens, 
violate Const, art. 1, par. 17, providing that the people of the state shall 
continue to enjoy and freely exercise all the rights of fishery and the 
privileges of the shore to which they have been entitled under the charter 



